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The Importance of
Building Rapport with

By Major Melissa L. Ken and Major Joseph A. Lingenfelter

This article will discuss rapport building between the trial counsel and a victim—
it will show how a strong relationship can positively affect a case as well as
a victim’s experience in the military justice system.

Building Rapport

A seven-year-old girl was raped multiple times by her
brother—her brother who was in the United States Air
Force. These horrible events came to light because this
seven-year-old girl made statements in school indicating that
she might harm herself. When her brother was confronted
by the Office of Special Investigations, he confessed to the
crime. However, the victim’s parents were unsure whether
they should allow their young daughter to testify at a
court-martial. Testifying meant their seven-year-old would
have to talk about her abuse in front of the perpetrator
and complete strangers. After several conversations on the
phone with trial counsel and circuit trial counsel of the
importance of holding their son accountable in court, the
parents remained unconvinced. The case looked like it was

going nowhere.
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Instead of giving up, the circuit trial counsel flew halfway
across the world to Germany, where the victim and her
parents lived. It was evident that the parents were touched by
the mere fact that the circuit trial counsel was there in person.
He proposed meeting in the Victim Counsel’s (VC) office, a
place that the victim and parents were familiar with, and he
did not wear his uniform to make him more approachable to
both the victim and her parents. The family met with him
and spent a couple hours just talking, learning about him
and his family and getting to know him as a father, not just
a prosecutor. The circuit trial counsel finally explained that
his purpose was not to blindly punish their son or further
traumatize their daughter, rather his goal was to seek justice
for both their children. After listening and learning, the

parents agreed to allow their daughter to participate.
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Once the victim’s participation was guaranteed, plea
negotiations started and the case ended in a guilty plea.
This real-life example is typical of many sexual assault cases
in that the victim’s decision to participate can make or break
a case. As demonstrated by above, when attorneys take the
time to build rapport with victims, it can have a positive
influence on the case as well as the opinion the victim and

their family have toward the military justice process.

When attorneys take the time to
build rapport with victims, it can
have a positive influence on the case
as well as the opinion the victim and
their family have toward the military
justice process.

This article will discuss rapport building between the trial
counsel and a victim—it will show how a strong relationship
can positively affect a case as well as a victim’s experience in
the military justice system. This article focuses on victims of
sexual assault, but it applies to all crime victims and witnesses.
Noting that each investigative step and action taken during
a case must be tailored to the facts, the following provides
a framework for working with victims of crime. Not all

suggestions or best practices may apply in a given case.

The Science Behind Rapport Building

The science behind rapport building provides a good
starting point for working with crime victims as witnesses.
For decades “a key assumption for interviews is that a
relaxed and comfortable witness will be more compliant
and cooperative.”[1] In the last twenty years, psychologists
have made more of an effort to study the empirical impact of
building rapport with witnesses of crime. Two recent studies
involved polling relatively small numbers of university
students to examine the impact of rapport building with

crime witnesses. Since these studies involve small numbers
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of participants, the result should, admittedly, be taken with a
grain of salt.[2] However, the Collins study(3] and the Vallano
study(4] still provide useful information and are helpful in
examining positive impacts of rapport building during an
interview. The two impacts of rapport building highlighted
by this article are the amount of information gathered|[5]

and the accuracy of that information.[6]

The Collins study conclusion that rapport building leads
to witnesses providing more information intuitively
makes sense—people want to help people who are nice to
them. Building rapport with witnesses makes participants
more likely to “‘try harder’ in the interview and recall
additional detail and provide a greater amount of helpful
information.”[7] The Collins study findings provide a
valuable lesson, not just for law enforcement, but also for
legal counsel. Interview technique and mode of conduct can
turn a cooperative witness into an uncooperative one. This
concept is especially important in sexual assault cases, where
the outcome of the case often hinges on the cooperation and

testimony of the victim.

The Vallano study indicated that rapport building does not
only have the possibility of securing the cooperation of a
witness and a greater amount of information, it can also
improve the accuracy of that information.[8] In the study,
facilitators exposed participants to misinformation before
their interview to determine what effect, if any, rapport
building would have on providing false information.[9]
The study examined two types of verbal rapport building:
uni-directional and bi-directional.[10] In uni-directional
rapport building, the interviewer invited the witness to
disclose comfortable, personal information, such as where
the witness is from.[11] In bi-directional rapport building,
the interviewer invited witness™ self-disclosure while also
disclosing personal information about him or herself.[12] The
study found bi-directional disclosure did not provide greater
benefit than uni-directional.[13] The study also found that
both types of rapport building “also ha[ve] potential to act
as a buffer against falsely reporting prior misinformation if

combined with an open-ended questioning style.”[14]
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Another recent rapport building study, the Kieckhaefer
Study, discovered that beneficial effects fade over time. In
this study, a week passed between participants observing a
mock crime video and being interviewed about the facts.[15]
Interviewers conducted rapport building during the initial
observation phase, but not during the interview. In this
study, there was no appreciable difference between rapport
building and non-rapport building techniques in the quality
or quantity of information provided by witness.[16] The
author attributed this to the week-long delay between

building rapport and testing the witness’s recall.

This could imply that for rapport to have a beneficial
effect on witness recall it needs to appear in close
temporal proximity to recall. The lack of an
interaction between same versus different interviewer
and rapport building further suggests that even
presenting the same rapport interviewer one week
later was not enough to reinstate the original rapport

context.[17]

While this finding may seem to cut against the effectiveness
of rapport building, the critical takeaway from the Collins,
Vallano, and Kieckhaefer studies is that trial counsel must
conduct regular rapport building to reap any positive benefit.
As hypothesized by the Kieckhaefer Study, rapport building

loses its beneficial effect over time.

Five minutes of dedicated rapport
building time before beginning
a pre-trial interview can make
the difference between a relaxed,
confident witness and a nervous one.

Regular rapport building can be very difficult in military
justice cases as trial counsel often changes during the process
and most cases take more than a year to go to trial from
the date of reporting. That timeline, along with delayed

reporting, can result in years passing between the assault
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and when the victim testifies at trial. Additionally, it is
indisputable that memory fades with time.[18] During these
lengthy periods between the crime and trial, victims might
be exposed to other narratives about the crime which can
further degrade their memory of the event.[19] In the face
of these impediments to witness recall, law enforcement and
attorneys should use whatever means possible to facilitate
accurate memory retrieval, including rapport building.
While the studies surrounding the efficacy of rapport
building are still nascent, they demonstrate that witnesses
feel more relaxed which results in an accurate recall of more
information.[20]

Another powerful takeaway from the Collins study is that
“only five minutes were allocated for rapport building, and
yet it had a very powerful effect on the accuracy of recall.”[21]
Five minutes of periodically checking in with a victim and
giving them a status update in person instead of relaying
everything through the VC can make a huge difference. Five
minutes of dedicated rapport building time before beginning
a pre-trial interview can make the difference between a

relaxed, confident witness and a nervous one.

Rapport Building and Discovery
Obligations

This section focuses on how trial counsel can conduct
rapport building meetings with victims while complying
with potential discovery obligations. First, however, it is
important to understand the rules that govern discovery

obligations.

Brady v. Maryland|22] changed the battlefield of trial; it
allowed defense counsel the ability to review evidence in
advance and required that prosecutors reveal exculpatory
information. Prior to Bradly, defense was often surprised by
evidence that prosecutors presented at trial (as seen in TV
shows and movies). This case was followed by Giglio v. United
States, expanding upon Brady and holding that not only
are prosecutors required to disclose material, exculpatory
evidence, but they are also obligated to disclose impeachment
evidence, namely that a witness was testifying under a grant

of immunity or promise of leniency.[23]
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United States v. Santos held that discovery obligations are
even broader in military practice than in civilian criminal
courts. [24] This is reflected in the Rules for Courts-Martial
(R.C.M.), specifically R.C.M. 701 et sequitur,[25] as well as
Article 46, Uniform Code of Military Justice (UCMY]J).[26]
These rules provide for broad discovery of information as well
as equal opportunity amongst parties to access evidence and
witnesses. Additionally, “[d]iscovery in the military justice
system is intended to eliminate pretrial gamesmanship,
minimize pretrial litigation, and reduce the potential for
surprise and delay at trial.”[27] Thus discovery in the military
justice system goes beyond the Brady/Giglio requirements to
provide material, exculpatory information and impeachment
evidence that is favorable to defense. Instead, the military
justice system requires that prosecutors provide evidence that
is “relevant to defense preparation” as well as “relevant and
necessary’ evidence.[28] As such, if evidence is relevant and
within the control of the Government, trial counsel has an
obligation to disclose this information unless production is

limited by another rule, such as an applicable privilege.[29]

Even if this evidence is limited by another rule, the
Government is still obligated to inform defense that there is
privileged information which the Government is refusing to
disclose.[30] In United States v. Figueroa, the Air Force Court
of Criminal Appeals opined that an incomplete discovery
response could be more damaging to defense than a lack of
response.[31] “An incomplete response not only deprives the
accused of certain information but may also have the effect of
representing to the defense that the evidence does not exist,
perhaps causing the defense to abandon lines of investigation

or trial strategies it might otherwise have pursued.”[32]

Finally, R.C.M. 701(d) requires that both trial counsel and
defense have a continuing obligation to disclose discoverable
material.[33] This continuing duty is examined in United
States v. Eshalomi, where the court determined that if new
evidence is found, before or during the court-martial, which
is subject to discovery or inspection that the party must
promptly notify the other party of the evidence.[34] This
means that the obligations of discovery persist throughout
trial preparation and even during the court-martial itself,

for both trial counsel and defense counsel.
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Not only must prosecutors reveal exculpatory evidence, but
they are also obligated to be thorough in their investigation
and conduct inquiry beyond its own files.[35] In other words,
the Government cannot turn a blind eye to potentially
harmful evidence to avoid it coming into the possession
of the Government and thus being subject to discovery
requirements.[36] At the heart of Brady/Gilgio and case
law regarding discovery obligations lies the concern that
a defendant receive appropriate due process and a fair
trial—a concern that belongs to the trial counsel as well as

defense counsel.[37]

For rapport building meetings with
crime victims ... the primary purpose
of the meeting is for the victim and
the entire trial team to get to know
one another as people, not just
their role in the case.

For rapport building meetings with crime victims, it is most
effective to ensure the victim understands that there will be
no discussions regarding the facts of the case. During these
meetings, trial counsel should have a paralegal present and
taking notes in case there is a need to provide testimony
regarding the contents of the meeting at court. The primary
purpose of the meeting is for the victim and the entire trial
team to get to know one another as people, not just their role
in the case. The VC should participate as much as necessary
to help the victim and trial counsel feel more comfortable
and facilitate conversation. It helps if the VC is also familiar
with trial counsel so they can point out common threads, if
any, between victim and trial counsel. Occasionally, a victim
may ask a question or raise a concern about the case during
the meeting with trial counsel. Usually these questions are
procedural (e.g. “how long will it take for this case to go
to trial?”) and trial counsel should answer them to begin
building trust and credibility with the victim. If a victim
attempts to raise a substantive question, typically the VC
should step in and let their client know that they can talk
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about that offline. Of course, trial counsel must appropriately
notice defense counsel of the meeting and inform defense of
any discoverable disclosures made during the meeting. The
most common discoverable material resulting from victim
interviews includes prior inconsistent statements[38] and

evidence of a motive to fabricate.[39]

As with any meeting, proper preparation prevents poor
performance. Setting expectations and guidelines for the
meeting is an essential VC function and ensures the client
understands the purpose and limits of the meeting. If there is
no VC assigned to the case, trial counsel can still build rapport
with the victim, they simply need to be diligent about laying
ground rules regarding the purpose of the meeting. Trial
counsel or defense counsel can always reach out to their local
VC for general tips on how to work with non-represented

victims and prepare for a rapport building meeting.

People appreciate authenticity and
are more willing to reciprocate that
genuine behavior when they see it
displayed. Essentially, when counsel
tells their story, it makes victims feel
more comfortable telling their own.

From the very beginning of the investigation, trial counsel
should be working closely with the assigned VC regarding
opportunities for early rapport building. When reviewing
a report of investigation, trial counsel will sometimes have
questions on matters that were not explored by the initial
investigation. The ability to explain those deficiencies to a
VC can make a difference in whether a victim will consent to
a substantive pre-preferral interview. Early rapport building
allows for effective pre-preferral and early pre-trial interviews
which can lead to a more informed prosecution of the case.
Early discovery allows for timely evidentiary notices, gives

trial counsel the opportunity to incorporate this information
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in their theme and theory, and also avoids impeachment
consequences of a victim disclosing information at the
eleventh hour. This early discovery can even lead to better

informed pretrial agreement negotiations in certain cases.

Further, the expedited transfer (ET) program can create
additional barriers to trial counsel’s rapport building efforts.
The ET program supports victim healing and recovery by
giving them a fresh start closer to their support system.[40]
However, the ET program also typically geographically
separates the victim from the prosecuting legal office which
makes in-person rapport building extremely difficult. In
order to combat these difficulties, trial counsel should be
assigned very early in the process and engage in rapport
building before a victim moves to their new base if they
choose to request an ET. This will allow the trial counsel to
establish a foundation with the victim to build on throughout
the process and help them introduce the victim to a new

trial counsel if they are taken off the case.

Another place to build rapport is the Article 32 preliminary
hearing.[41] Sometimes these hearings take place over video
conferencing platforms. However, that does not mean that
counsel cannot take advantage of this time to check in with
both the VC and victim in the case. Further, trial counsel
should take advantage of video conferencing resources or
even video-calling applications available on cell phones to
give more in-depth case updates to both the VC and victim
on a regular basis, not just if the Article 32 happens to be
a video conference. Trial counsel can use these platforms as
an opportunity to check in with and actually see the victim

even if they are geographically separated.

It is essential that all counsel understand the rules of discovery
according to case law and the Military Rules of Evidence.
Failure to comply with discovery obligations can result in a
continuance of the case or even an order prohibiting the use
of the undisclosed evidence or witness.[42] Thus it is essential
for all counsel to continue adhering to the ongoing discovery
requirements while building valuable rapport with the victim

to ensure that evidence and testimony is admissible.

Importance of Building Rapport




Rapport Building Techniques

We have discussed the studies and legal obligations that arise
from rapport building, but counsel likely want to know
how this works in practicality. Whether trial counsel has
stuck with the case throughout the entire process or is a
new addition to the team just weeks before trial—talking
to a crime victim can be intimidating and sometimes feels
awkward. However, it is exactly this awkwardness and
vulnerability that help build rapport with victims. Victims
are often in a new and uncomfortable situation, in other
words, they themselves are forced to be vulnerable. People
appreciate authenticity and are more willing to reciprocate
that genuine behavior when they see it displayed. Essentially,
when counsel tells their story, it makes victims feel more
comfortable telling their own. Below are some practical

rapport building techniques and examples.

During counsel’s first interaction with the victim, begin by
telling the victim about yourself. Talk about family, children,
pets, job, and personal endeavors to provide the victim with a
sense of who you are—a sense of why the victim should trust
you with one of their worst experiences. Then, ask the victim
if they have any questions about you or your background.
Wait to do the substantive interview until after answering

all the victim’s questions about you.[43]

Shortly before trial, another technique is to provide
an example of what testimony will look like. This is not
coaching, but merely getting the victim-witness comfortable
with testifying.[44] Assemble the whole trial team, including
the victim and the VC. The team circles up and shares a
story about their favorite childhood field trip or other happy
memory. It is a best practice to have the circuit trial counsel
start, followed by the trial counsel or VC. The victim should
always go last. It is important that everyone in the room shares
a story. Go into as much detail as possible when telling the
story, thus setting the example for what counsel expects of the
victim on the witness stand. This exercise allows the victim
to feel more comfortable with the trial team and gives them

confidence that they can accurately convey their testimony.
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Further, displaying empathy is key to building rapport,
trust and confidence. Empathy requires active listening and
explaining the trial team’s role with compassion and dignity.
By listening first, trial counsel can make victims feel they
are in control, something they often need. Trial counsel
should consider the victim’s wishes regarding their preferred
way of communicating and its frequency. Setting the tone
of the engagement from the beginning, and maintaining it
throughout the process is crucial. Keeping consistent contact
and providing updates to the victim can help to eliminate
any distrust and strengthen the rapport. Trial counsel cannot
expect to gain a victim’s trust and have good rapport if they
only talk to the victim during an initial interview or when
reviewing testimony. If trial counsel is new to a case in the
later stages of the process, these rapport building techniques
become even more important to help the victim feel more
comfortable and alleviate their concerns about having a new

prosecutor on the case before trial starts.

Sexual assault trial teams should
make rapport building with victims
a top priority.

Conclusion: Go Forth and Build Rapport
When trial teams invest time in victims, they make an
investment in the case and its outcome. Investments
earn a return. The investment of rapport building gives
victims power and a certain sense of control over their new
situation which in turn helps them to feel more comfortable
and confident on the stand. Even if a victim ends up not
participating in trial or whether the trial ends in a conviction
or acquittal, counsel should remember that their efforts to
build rapport and invest in the victim can have a hugely
positive impact. Regardless of the outcome of the case, there
is always a person who went through the system and formed
an impression of the military justice process. That impression

truly matters and can change our Air Force for the better.[45]
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trial by a general court-martial. The purpose of the hearing is to determine whether the alleged charges and specifications allege
an offense; whether there is probable cause to believe that the accused committed the offense charged; whether the convening
authority has jurisdiction over the offense; and to give a recommendation as to the disposition of the case. This hearing is
conducted by an impartial hearing officer who produces a written report for the convening authority. A crime victim has the right
to be present at the hearing and can decline to testify, if requested. Art. 32, UCM].

[42] R.C.M.701(g)(3).

[43] While junior trial counsel should engage in rapport building meetings, it is often required by VCs that a circuit trial counsel be
present for any substantive interviews with the victim. If there is no VC on the case, circuit trial counsel will often impose this
requirement on junior trial counsel. Always consult with the VC and circuit trial counsel regarding preferences for substantive
interview processes.

[44] “A lawyer shall not ... falsify evidence, counsel or assist a witness to testify falsely ....” MopEL RuLes oF Pro. ConpucT 1. 3.4(b)
(Am. Bar Ass'n 2020). The Supreme Court of the United States has overturned criminal convictions due to the prosecution’s
failure to disclosure prior inconsistent statements when the inconsistency, the Court opined, was likely created by the

prosecution. See, ¢.g., Kyles v. Whitley, 514 U.S. 419, 443 (1995).

[45] “A system that is perceived as fair and treats victims with dignity and respect, and promotes privacy and confidentiality may have
a positive impact in bringing victims forward to provide information about being assaulted.” Dep’t of Defense Instr. 6495.02,
Sexual Assault Prevention é’Response (SAPR) Program Procedures (Sept. 6, 2022), vol. 1, encl. 4, para. 3, sec. b.
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